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( ICWA) of 1978 and recommends its passage with an amendment. In enacting 
ICWA, Congress sought to: (1) protect the relationship between Indian 

children and their parents; (2) affirm the tribal right to participate 
meaningfully in placement decisions affecting Indian children; (3) preserve 
each Indian child's Indian heritage and, if possible, specific tribal 
affiliation; and (4) provide an orderly mechanism for resolving questions 
concerning state and tribal jurisdiction over Indian children. The purpose of 
Senate Bill 569 is to amend ICWA to provide additional procedures applicable 
to voluntary Indian child custody proceedings. These procedures will help 
ensure greater certainty, stability, and finality in child custody 
determinations without compromising the meaningful participation of tribes in 
Indian child placement decisions, a vital aspect of tribal sovereignty. 
Following the text of the bill, this report includes purposes of the bill, 
background on federal Indian child welfare policy in relation to ICWA's four 
objectives listed above, procedures applicable to ICWA, need for legislation, 
description of the substantive amendments (which place time restrictions on 
tribal and family intervention and provide for visitation agreements) , 
summary of provisions, legislative history, section-by- section analysis, cost 
and budgetary considerations, executive communications, and changes in 
existing law. (SV) 
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105th Congress 
1st Session 



SENATE 



Calendar No. 295 

{ Report 
106-156 



AMENDING THE INDIAN CHILD WELFARE ACT OF 1978, AND 
FOR OTHER PURPOSES 



November 13, 1997.— Ordered to be printed 



Mr. Campbell, from the Committee on Indian Affairs, 
submitted the following 

REPORT 



i 



[To accompany S. 669] 



The Committee on Indian Affairs, to which was referred the bill 
(S. 669) to amend the Indian Child Welfare Act of 1978, and for 
other purposes, having considered the same, reports favorably 
thereon with an amendment in the nature of a substitute, and rec- 
ommends that the bill as amended do pass. 

The text of the bill follows: 



€0 

to 



04 * 




o 



MODIFIED LANGUAGE PROPOSED FOR S. 669 (TO MAKE A 
TECHNICAL CHANGE AND TO INCORPORATE A 
NEW SECTION 9 AND REDESIGNATE THE SUBSE- 
QUENT SECTION). 

SECTION 1. SHORT TITLE; REFERENCES. 

(a) Short Title. — This Act may be cited as the "Indian 
Child Welfare Act Amendments of 1997”. 

(b) References. — Whenever in this Act an amendment 
or repeal is expressed in terms of an amendment to or re- 
peal of a section or other provision, the reference shall be 
considered to be made to a section or other provision of the 
Indian Child Welfare Act of 1978 (25 U.S.C. 1901 et seq.). 

SEC. 2. EXCLUSIVE JURISDICTION. 

Section 101(a) (25 U.S.C. 1911(a)) is amended — 

(1) by inserting "(1)” after “(a)”; and 

(2) by striking the last sentence and inserting the 
following: 

"(2) An Indian tribe shall retain exclusive jurisdiction 
over any child custody proceeding that involves an Indian 
child, notwithstanding any subsequent change in the resi- 
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AMENDING THE INDIAN CHILD WELFARE ACT OF 1978, AND 
FOR OTHER PURPOSES 



November 13, 1997. — Ordered to be printed 



Mr. Campbell, from the Committee on Indian Affairs, 
submitted the following 



REPORT 



[To accompany S. 569] 

The Committee on Indian Affairs, to which was referred the bill 
(S. 569) to amend the Indian Child Welfare Act of 1978, and for 
other purposes, having considered the same, reports favorably 
thereon with an amendment in the nature of a substitute, and rec- 
ommends that the bill as amended do pass. 

The text of the bill follows: 

MODIFIED LANGUAGE PROPOSED FOR S; 569 (TO MAKE A 
TECHNICAL CHANGE AND TO INCO RPO RATE A 
NEW SECTION 9 AND REDESIGNATE THE SUBSE- 
QUENT SECTION). 

SECTION 1. SHORT TITLE; REFERENCES. 

(a) Short Title. — This Act may be cited as the "Indian 
Child Welfare Act Amendments of 1997”. 

(b) REFERENCES. — Whenever in this Act an amendment 
or repeal is expressed in terms of an amendment to or re- 
peal of a section or other provision, the reference shall be 
considered to be made to a section or other provision of the 
Indian Child Welfare Act of 1978 (25 U.S.C. 1901 et seq.). 

SEC. 2. EXCLUSIVE JURISDICTION. 

Section 101(a) (25 U.S.C. 1911(a)) is amended — 

(1) by inserting “(1)” after “(a)”; and 

(2) by striking the last sentence and inserting the 
following: 

"(2) An Indian tribe shall retain exclusive jurisdiction 
over any child custody proceeding that involves an Indian 
child, notwithstanding any subsequent change in the resi- 
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dence or domicile of the Indian child, in any case in which 
the Indian child — 

“(A) resides or is domiciled within the reservation of 
the Indian tribe and is made a ward of a tribal court 
of that Indian tribe; or 

“(B) after a transfer of jurisdiction is carried out 
under subsection (b), becomes a ward of a tribal court 
of that Indian tribe.”. 

SEC. 3. INTERVENTION IN STATE COURT PROCEEDINGS. 

Section 101(c) (25 U.S.C. 1911(c)) is amended by striking 
“In any State court proceeding” and inserting “Except as 
provided in section 103(e), in any State court proceeding”. 

SEC. 4. VOLUNTARY TERMINATION OF PARENTAL RIGHTS. 

Section 103(a) (25 U.S.C. 1913(a)) is amended — 

(1) by inserting “(1)” before “Where”; 

(2) by striking “foster care placement” and inserting 
“foster care or preadoptive or adoptive placement”; 

(3) by striking fudge’s certificate that the terms” 
and inserting the following: “judge’s certificate that — 

“(A) the terms”; 

(4) by striking “or Indian custodian.” and inserting 
“or Indian custodian; and”; 

(5) by inserting after subparagraph (A), as des- 
ignated by paragraph (3), the following new subpara- 
graph: 

“(B) any attorney or public or private agency that fa- 
cilitates the voluntaiy termination of parental rights 
or preadoptive or adoptive placement has informed the 
natural parents of the placement options with respect 
to the child involved, has informed those parents of 
the applicable provisions of this Act, and has certified 
that the natural parents will be notified within 10 
days of any change in the adoptive placement.”; 

(6) by striking ‘The court shall also certify” and in- 
serting the following: 

“(2) The court shall also certify”; 

(7) by striking “Any consent given prior to,” and in- 
serting the following: 

“(3) Any consent given prior to,”; and 

(8) by adding at the end the following new para- 
graph: 

“(4) An Indian custodian who has the legal authority to 
consent to an adoptive placement shall be treated as a par- 
ent for the purposes of the notice and consent to adoption 
provisions of this Act.”. 

SEC. 5. WITHDRAWAL OF CONSENT. 

Section 103(b) (25 U.S.C. 1913(b)) is amended — 

(1) by inserting “(1)” before “Any”; and 

(2) by adding at the end the following new para- 
graphs: 

“(2) Except as provided in paragraph (4), a consent to 
adoption of an Indian child or voluntary termination of pa- 
rental rights to an Indian child may be revoked, only if — 
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“(A) no final decree of adoption has been entered; 
and 

“(B)(i) the adoptive placement specified by the par- 
ent terminates; or 

“(ii) the revocation occurs before the later of the end 
of — 

“(I) the 180-day period beginning on the date on 
which the Indian child's tribe receives written no- 
tice of the adoptive placement provided in accord- 
ance with the requirements of subsections (c) and 
(d); or 

“(II) the 30-day period beginning on the date on 
which the parent who revokes consent receives no- 
tice of the commencement of the adoption proceed- 
ing that includes an explanation of the revocation 
period specified in this subclause. 

“(3) The Indian child with respect to whom a revocation 
under paragraph (2) is made shall be returned to the par- 
ent who revokes consent immediately upon an effective 
revocation under that paragraph. 

“(4) Subject to paragraph (6), if, by the end of the appli- 
cable period determined under subclause (I) or (II) of para- 
graph (2)(B)(ii), a consent to adoption or voluntary termi- 
nation of parental rights has not been revoked, beginning 
after that date, a parent may revoke such a consent only — 

“(A) pursuant to applicable State law; or 

“(B) if the parent of the Indian child involved peti- 
tions a court of competent jurisdiction, and the court 
finds that the consent to adoption or voluntary termi- 
nation of parental rights was obtained through fraud 
or duress. 

“(5) Subject to paragraph (6), if a consent to adoption or 
voluntary termination of parental rights is revoked under 
paragraph (4)(B), with respect to the Indian child in- 
volved — 

“(A) in a manner consistent with paragraph (3), the 
child shall be returned immediately to the parent who 
* revokes consent; and 

“(B) if a final decree of adoption has been entered, 
that final decree shall be vacated. 

“(6) Except as otherwise provided under applicable State 
law, no adoption that has been in effect for a period longer 
than or equal to 2 years may be invalidated under this 
subsection.”. 

SEC. 6. NOTICE TO INDIAN TRIBES. 

Section 103(c) (25 U.S.C. 1913(c)) is amended to read as 
follows: 

“(c)(1) A party that seeks the voluntary placement of an 
Indian child or the voluntary termination of the parental 
rights of a parent of an Indian child shall provide written 
notice of the placement or proceeding to the Indian child's 
tribe. A notice under this subsection shall be sent by reg- 
istered mail (return receipt requested) to the Indian child's 
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tribe, not later than the applicable date specified in para- 
graph (2) or (3). 

“(2)(A) Except as provided in paragraph (3), notice shall 
be provided under paragraph (1) in each of the following 
cases: 

/ "(i) Not later than 100 days after any foster care 
placement of an Indian child occurs. 

"(ii) Not later than 5 days after any preadoptive or 
adoptive placement of an Indian child. 

"(iii) Not later than 10 days after the commence- 
ment of any proceeding for a termination of parental 
rights to an Indian child. 

"(iv) Not later than 10 days after the commencement 
of any adoption proceeding concerning an Indian child. 

"(B) A notice described in subparagraph (A)(ii) may be 
provided before the birth of an Indian child if a party re- 
ferred to in paragraph (1) contemplates a specific adoptive 
or preadoptive placement. 

*\ 3 ) If, after the expiration of the applicable period speci- 
fied in paragraph (2), a party referred to in paragraph (1) 
discovers that the child involved may be an Indian cnild — 

“(A) the party shall provide notice under paragraph 
(1) not later than 10 days after the discovery; ana 

"(B) any applicable time limit specified in subsection 
(e) shall apply to the notice provided under subpara- 
graph (A) only if the party referred to in paragraph (1) 
has, on or before commencement of the placement, 
made reasonable inquiry concerning whether the child 
involved may be an Indian child.”. 

SEC. 7. CONTENT OF NOTICE. 

Section 103(d) (25 U.S.C. 1913(d)) is amended to read as 
follows: 

"(d) Each written notice provided under subsection (c) 
shall be based on a good faith investigation and shall con- 
tain the following: 

"(1) The name of the Indian child involved, and the 
actual or anticipated date and place of birth of the In- 
dian child. 

"(2) A list containing the name, address, date of 
birth, and (if applicable) the maiden name of each In- 
dian parent and grandparent of the Indian child, if— 
"(A) known after inquiry of — 

"(i) the birth parent placing the child or re- 
linquishing parental rights; and 
"(ii) the other birth parent (if available); or 
"(B) otherwise ascertainable through other rea- 
sonable inquiry. 

"(3) A list containing the name and address of each 
known extended family member (if any), that has pri- 
ority in placement under section 105. 

"(4) A statement of the reasons why the child in- 
volved may be an Indian child. 

"(5) The names and addresses of the parties in- 
volved in any applicable proceeding in a State court. 
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“(6)(A) The name and address of the State court in 
which a proceeding referred to in paragraph (5) is 
pending, or will be filed; and 

“(B) the date and time of any related court proceed- 
ing that is scheduled as of the date on which the no- 
tice is provided under this subsection. 

a (7) If any, the tribal affiliation of the prospective 
adoptive parents. 

“(8) The name and address of any public or private 
social service agency or adoption agency involved. 

“(9) An identification of any Indian tribe with re- 
spect to which the Indian child or parent may be a 
member. 

w (10) A statement that each Indian tribe identified 
under paragraph (9) may have the right to intervene 
in the proceeding referred to in paragraph (5). 

“(11) An inquiry concerning whether the Indian 
tribe that receives notice under subsection (c) intends 
to intervene under subsection (e) or waive any such 
right to intervention. 

“(12) A statement that, if the Indian tribe that re- 
ceives notice under subsection (c) fails to respond in 
accordance with subsection (e) by the applicable date 
specified in that subsection, the right of that Indian 
tribe to intervene in the proceeding involved shall be 
considered to have been waived by that Indian tribe.”. 
SEC. 8. INTERVENTION BY INDIAN TRIBE. 

Section 103 (25 U.S.C. 1913) is amended by adding at 
the end the following new subsections: 

“(e)(1) The Indian child’s tribe shall have the right to in- 
tervene at any time in a voluntary child custody proceed- 
ing in a State court only if— 

“(A) in the case of a voluntary proceeding to termi- 
nate parental rights, the Indian tribe sent a notice of 
intent to intervene or a written objection to the adop- 
tive placement to the court or to the party that is 
seeking the voluntary placement of the Indian child, 
not later than 30 days after receiving notice that was 
provided in accordance with the requirements of sub- 
sections (c) and (d); or 

“(B) in the case of a voluntary adoption proceeding, 
the Indian tribe sent a notice of intent to intervene or 
a written objection to the adoptive placement to the 
court or to the party that is seeking the voluntary 
placement of the Indian child, not later than the later 
of — 

“(i) 90 days after receiving notice of the adoptive 
placement that was provided in accordance with 
the requirements of subsections (c) and (d); or 
“(ii) 30 days after receiving a notice of the vol- 
untary adoption proceeding that was provided in 
accordance with the requirements of subsections 
(c) and (d). 
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“(2)(A) Except as provided in subparagraph (B), the In- 
dian child’s tribe shall have the right to intervene at any 
time in a voluntary child custody proceeding in a State 
court in any case in which the Indian tribe did not receive 
written notice provided in accordance with the require- 
ments of subsections (c) and (d). 

“(B) An Indian tribe may not intervene in any voluntary 
child custody proceeding in a State court if the Indian 
tribe gives written notice to the State court or any party 
involved of — 

“(i) the intent of the Indian tribe not to intervene in 
the proceeding; or 

“(ii) the determination by the Indian tribe that — 

“(I) the child involved is not a member of, or is 
not eligible for membership in, the Indian tribe; or 
“(II) neither parent of the child is a member of 
the Indian tribe. 

“(3) If an Indian tribe files a motion for intervention in 
a State court under this subsection, the Indian tribe shall 
submit to the court, at the same time as the Indian tribe 
files that motion, a tribal certification that includes a 
statement that documents, with respect to the Indian child 
involved, the membership or eligibility for membership of 
that Indian child in the Indian tribe under applicable trib- 
al law. 

“(f) Any act or failure to act of an Indian tribe under 
subsection (e) shall not — 

“(1) affect any placement preference or other right of 
any individual under this Act; 

“(2) preclude the Indian tribe of the Indian child 
that is the subject of an action taken by the Indian 
tribe under subsection (e) from intervening in a pro- 
ceeding concerning that Indian child if a proposed 
adoptive placement of that Indian child is changed 
after that action is taken; or 

“(3) except as specifically provided in subsection (e), 
affect the applicability of this Act. 

“(g) Notwithstanding any other provision of law, no pro- 
ceeding for a voluntary termination of parental rights or 
adoption of an Indian child may be conducted under appli- 
cable State law before the date that is 30 days after the 
Indian child’s tribe receives notice of that proceeding that 
was provided in accordance with the requirements of sub- 
sections (c) and (d). 

“(h) Notwithstanding any other provision of law (includ- 
ing any State law) — 

“(1) a court may approve, if in the best interests of 
an Indian child, as part of an adoption decree of that 
Indian child, an agreement that states that a birth 
parent, an extended family member, or the Indian 
child’s tribe shall have an enforceable right of visita- 
tion or continued contact with the Indian child after 
the entry of a final decree of adoption; and 
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"(2) the failure to comply with any provision of a 
court order concerning the continued visitation or con- 
tact referred to in paragraph (1) shall not be consid- 
ered to be grounds for setting aside a final decree of 
adoption.”. 

SEC. 9. PLACEMENT OF INDIAN CHILDREN. 

Section 105(c) (25 U.S.C. 1915(c)) is amended — 

(1) in the second sentence — 

(A) by striking "Indian child or parent” and in- 
serting "parent or Indian child”; and 

(B) by striking the colon after “considered” and 
inserting a period; 

(2) by striking “Provided, That where” and inserting: 
“In any case in which”; and 

(3) by inserting after the second sentence the follow- 
ing: “In any case in which a court determines that it 
is appropriate to consider the preference of a parent or 
Indian child, for purposes of subsection (a), that pref- 
erence may be considered to constitute good cause.”. 

SEC. 10. FRAUDULENT REPRESENTATION. 

Title I of the Indian Child Welfare Act of 1978 is amend- 
ed by adding at the end the following new section: 

“SEC. 114. FRAUDULENT REPRESENTATION. 

“(a) In General. — With respect to any proceeding sub- 
ject to this Act involving an Indian child or a child who 
may be considered to be an Indian child for purposes of 
this Act, a person, other than a birth parent of the child, 
shall, upon conviction, be subject to a criminal sanction 
under subsection (b) if that person knowingly and will- 
fully — 

“(1) falsifies, conceals, or covers up by any trick, 
scheme, or device, a material fact concerning whether, 
for purposes of this Act — 

“(A) a child is an Indian child; or 
“(B) a parent is an Indian; 

“(2)(A) makes any false, fictitious, or fraudulent 
statement, omission, or representation; or 

“(B) falsifies a written document knowing that the 
document contains a false, fictitious, or fraudulent 
statement or entry relating to a material fact de- 
scribed in paragraph (1); or 

“(3) assists any person in physically removing a 
child from the United States in order to obstruct the 
application of this Act. 

“(b) Criminal Sanctions. — The criminal sanctions for a 
violation referred to in subsection (a) are as follows: 

“(1) For an initial violation, a person shall be fined 
in accordance with section 3571 of title 18, United 
States Code, or imprisoned not more than 1 year, or 
both. 

“(2) For any subsequent violation, a person shall be 
fined in accordance with section 3571 of title 18, Unit- 
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ed States Code, or imprisoned not more than 5 years, 
or both.”. 



Purposes 

The purpose of S. 569 is to amend the Indian Child Welfare Act 
to provide additional procedures applicable to voluntary Indian 
child custody proceedings. The amendments contained in S. 569 
will help ensure greater certainty, stability, and finality in child 
custody determinations without compromising the longstanding 
recognition that the opportunity to meaningfully participate in 
placement decisions affecting enrolled or eligible children is a vital 
aspect of the inherent sovereignty of tribal governments. 

Background 

FEDERAL INDIAN CHILD WELFARE POLICY 

In enacting the Indian Child Welfare Act (ICWA or Act) of 1978, 
Congress sought to achieve the following objectives: protecting the 
relationship between Indian children 1 and their parents; affirming 
the tribal right to meaningfully participate and/or preside over 
placement decisions affecting Indian children; preserving each In- 
dian child's Indian heritage and, wherever possible, its specific trib- 
al affiliation; and providing an orderly mechanism for resolving 
questions concerning state and tribal court jurisdiction over Indian 
children. 

Testimony and other evidence presented to this Committee and 
to previous Congresses reveal that in the vast majority of cases, the 
ICWA accomplishes these important objectives. In a few highly 
publicized cases, however, the Act falls short of fulfilling Congres- 
sional objectives. These problems can be largely attributed to the 
Act's lack of explicit procedures for how and when a child's tribe 
is to be notified in some adoptions. These cases have created the 
very type of conflict and protracted litigation that Congress sought 
to eliminate by enacting the ICWA. 

S. 569 seeks to extend the benefits of greater certainty, stability, 
and finality to all child custody proceedings covered by the ICWA. 
The bill's provisions are largely procedural. S. 569 clarifies or pre- 
scribes procedures to eliminate the conflicts that sometimes result 
when the absence of immediate notice to the child's tribe forces the 
tribe to choose between waiving its ICWA-codified rights or inter- 
vening late in a child custody proceeding. Such late intervention is 
often opposed by the other participants in the proceeding. These 
opposing parties claim that tribal intervention disrupts their set- 
tled expectations. Tribes respond that the absence of explicit notifi- 
cation procedures often prevents them asserting their legitimate in- 
terests in a more timely fashion. 

In favorably reporting S. 569, the Committee believes that its 
procedural reforms are entirely consistent with the objectives that 
Congress sought to achieve when it enacted the original Act. Fur- 



*25 U.S.C. 1903(4) includes any unmarried person under 18 years old who is either enrolled 
or elibile for enrollment in an Indian tribe in its definition of “Indian child,” if they are the bio- 
logical child of a member of an Indian tribe. 
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thermore, its provisions protect the success that has been reported 
in other areas where the ICWA applies. 

/. Protecting the relationship between Indian children and their 



Testimony presented to the 95th and previous Congresses re- 
vealed what the House Committee on Interior and Insular Affairs 
characterized as “the wholesale separation of Indian children from 
their families” and the placement of these children in institutions 
or non-Indian environments. 2 Congress found that a number of fac- 
tors were responsible for the disproportionate placement of Indian 
children in foster care and adoptive homes, including the applica- 
tion of culturally inappropriate standards to Indian parenting, un- 
equal treatment of Indian parents by state courts and social work- 
ers, inadequate representation of Indian parents in child custody 
proceedings, and the invidious coercion of parents to Voluntarily 
waive parental rights. 

To address this unfortunate reality, Congress required proof that 
active efforts and remedial measures were provided before a party 
could seek the foster care placement of a child or the termination 
of parental rights. 3 Indigent Indian parents were guaranteed legal 
representation in all of the child custody proceedings covered by 
the Act. 4 

Congress determined that states and their courts were largely re- 
sponsible for the problems the ICWA was intended to correct. Evi- 
dence presented to the 95th Congress and a contemporaneous U.S. 
Supreme Court decision provided strong evidence that the use of 
vague standards such as “in the child’s best interest” or removing 
a child based on “neglect,” or “social deprivation” were likely to re- 
sult in the unnecessary removal of children from their families. 5 
Furthermore, once children were removed from their families, state 
social workers would sometimes actively try to prevent family re- 
unification. 6 

While the ICWA does not divest states of jurisdiction over all off- 
reservation child custody proceedings, it does establish uniform fed- 
eral standards before an Indian child may lawfully be removed 
from his or her birth family. These standards and procedures are 
intended to prevent state officials from using subjective criteria as 



2 H. Rep. 95-1386, p. 9. The American Indian Policy Review Commission shared these con- 
cerns and made the reform of child custody proceedings one of its primary recommendations. 
Final Report, May 17, 1977, American Indian Policy Review Commission, p. 422-23. This matter 
was also addressed by previous Congresses: Indian Child Welfare Program: Hearings before the 
Subcomm. on Indian Affairs of the Senate Comm, on Interior and Insular Affairs, 93rd Cong., 
2d Session 70 (1974); and Indian Child Welfare Act of 1977: Hearing on S. 1214 before the Sen- 
ate Select Comm, on Indian Affairs, 95th Cong. 1st Sess. (1977). 

3 25 U.S.C. 1912(d). 

* 15 U.S.C. 1912(b). 

5 Smith v. Organization of Foster Families for Equalization and Reform (OFFER), 431 U.S. 
816(1977). 

6 "Studies also suggest that social workers of middle-class backgrounds, perhaps uncon- 
sciously, incline to favor continued placement in foster care with a generally higher-status fam- 
ily rather than return the child to his natural family, thus reflecting a bias that treats the natu- 
ral parents' poverty and lifestyle as prejudicial to the best interests of the child.” Smith v. 
OFFER , 431 U.S. at 834 (1977) (italics added). The Court went onto note: "Moreover, judges 
too may find it difficult, in utilizing vague standards * * * to avoid decisions resting on subjec- 
tive values.” id. at n. 36. 
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